
W A S H I N O T O N .  D . C .  2 0 8 4 8  

MATTER OF: National Guard Members - Incapaci- 
tation Pay and Benefits 

DIGEST: 

Members of federally recognized National 
Guard units and organizations who are dis- 
abled by disease while on full-time duty for 
periods of 30 days or less under 32 U.S.C. 
S S02(f) are eligible for the incapacitation 
payments and related benefits prescribed by 
10 U.S.C. 5s 3722 and 8722, and the imple- 
menting regulations. These benefits include 
continuation of the basic pay and allowances 
to which they were entitled at the time the 
disease was contracted for a period of up to 
6 months beyond the end of the tour of d u t y ,  
plus medical care and transportation to  and - 
from hospitals. Master Sergeant Howard R. 
HarDer. ARNG, B-204347. December 23, 1981, 
modified. 

The question presented is whether National Guard 
members disabled by disease while on full-time duty under 
32 U.S.C. S 502(f) for 30 days or less are eligible for t h e  
incapacitation payments and medical benefits prescribed by 
10 U.S.C. SS 3722 and 8722.l/ 
eligible for those payments-and benefits. 

We conclude that they are 

? Background 

In presenting this question, National Guard officials 
note that Rule 6 of Table 8-2-4, Department of Defense 
Military Pay and Allowances Entitlements Manual (MIDPM), 
provides that if a Reserve of the Army or the Air Force is 
disabled in line of duty due to disease while serving on 
active duty for 30 days or less, he is entitled to continua- 
tion of the basic pay and allowances to which he was 
entitled at the time the disease was contracted for a period 

- I /  This action is in response to a request for a decision 
received from the Chief of the National Guard Bureau's 
Office of Legal Advisor. 
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of up to G months beyond the end of his tour of duty or 
training. Rule 6 provides that in addition to this incapa- 
citation pay, the Reserve member is also entitled to 
hospitalization and medical care, including transportation 
to and from the hospital, for as long as the disabilty can 
be improved materially by further treatment. The officials 
observe that Rule 6 is based on provisions of statute 
contained in 10 U.S.C. S 3722 for Reserves of the Army, and 
10 U.S.C. S 8722 for Reserves of the Air Force, which 
authorize these payments and benefits for Reserve members 
who contract a disease "in line of duty while on active duty 
in time of peace" for periods of 30 days or less. 

The concerned National Guard officials further note 
that in Master Sergeant Howard R. Harper, ARNG, B-204347, 
December 23, 1981, we determined that a member of the Army 
National Guard disabled by disease while serving on full- 
time duty for 30 days or less under 32 U.S.C. S 502(f) was 
ineligible for any of the incapacitation payments and 
related benefits authorized by 32 U.S.C. d 318 or any other 
provision of that title. We did not consider the argument 
that Army and Air National Guard members disabled by disease 
in such circumstances might otherwise be eligible for the 
incapacitation pay and benefits authorized by 10 U.S.C. 
5 s  3722 and 8722, and the implementing provisions of Rule 6, 
Table 8-2-4, DODPM. That argument is now raised. 

Incapacitation Payments and Medical Benefits 

Sections 3722 and 8722 of title 10, and section 319 
of title 32, United States Code, contain parallel provisions 
and are all derived from the act of June 15, 1936, ch. 547, 
49 Stat. 1507, which was designed to provide medical care, 
and incapacitation pay for up to 6 months, for members of 
the Army Reserve Corps and the National Guard who were 
injured or suffered disease while in military training. 
See, generally, B-166852, May 27, 1969. This act is now 
codified in 10 U.S.C. SS 3722 and 8722 and in 32 U . S . C .  
5 319. The more limited provisions protect Reserves and 
National Guard members when they are not entitled to the 
full medical benefits and continued military status provided 
for Reserves and members of the National Guard who are 
disabled by disease while serving on active duty for a 
period in excess of 30 days or are injured in the line of 
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d u t y  w h i l e  on a c t i v e  d u t y  or i n a c t i v e  d u t y .  Compare 
10 U.S.C. 5 s  3721, 8721; 32 U.S.C. S 318; see also, 
37 U.S.C. S 2 0 4 ( h ) .  

Under 32 U.S.C. S 319 i n c a p a c i t a t i o n  payments  a n d  
medical b e n e f i t s  are a u t h o r i z e d  for a N a t i o n a l  Guard m e m b e r  
d i sab led  by disease " w h i l e  a t t e n d i n g  a n  encampment, maneu- 
ve r ,  or other e x e r c i s e ,  or a s e r v i c e  school, under s e c t i o n  
503, 504, or 505 of t h i s  t i t l e "  for a period of 30 days or 
less. T h i s  p r o v i s i o n  by i t s  terms does n o t  cover f u l l - t i m e  
d u t y  performed under  32 U.S.C. S 502(f). C o n v e r s e l y ,  
32 u.S.C. S 318, which does refer to d u t y  performed under 
32 U.S.C. S 502r p r o v i d e s  c o v e r a g e  r e l a t i n g  to  disease when 
t h e  period of d u t y  is more t h a n  30 d a y s .  Thus,  w e  held that 
s e c t i o n  318 does n o t  p r o v i d e  a bas i s  for  a l l o w i n g  incapaci- 
t a t i o n  payments  and b e n e f i t s  to  Guard members disabled by 
disease when ordered to  d u t y  under  32 U.S.C. S 502(f) for a 
period of 30 d a y s  or less.  Master S e r q e a n t  Howard R. 
Harper, ARNGf B-204347, _supra. 

. 

A s  i n d i c a t e d ,  however ,  10 U.S.C. SS 37.22 and 8722 
a u t h o r i z e  i n c a p a c i t a t i o n  payments and  medical bene f i t s  for  
R e s e r v e s  of t h e  Army and  A i r  Force who are disabled by 
disease w h i l e  on a c t i v e  d u t y  for periods of 30 days or 
less. See R u l e  6 ,  Table 8-2-4r DODPM; SP4 Bobby B. Binns,  
USAR, 8-181014, July 10, 1974. Moreover,  we have recognized 
t h a t  these p r o v i s i o n s  a p p l y  e q u a l l y  to  Nat ional  Guard mem- 
bers*/ called t o  a c t i v e  d u t y  i n  Federal s e r v i c e ,  u n d e r  
a u t h z r i t i e s  other  t h a n  32 U.S.C. S 502(f), for a period of 
30 d a y s  or less. cf. 57 Comp. Gen. 305, 308 (1978).  

The specific q u e s t i o n  t o  be r e s o l v e d  is, therefore, 
w h e t h e r  f u l l - t i m e  d u t y  performed under  32 U.S.C. S 502(f) 
l i kewise  may be c o n s i d e r e d  a c t i v e  d u t y  i n  Federal service 
for p u r p o s e s  of t h e  payments  and b e n e f i t s  a u t h o r i z e d  by 
10 U.S.C. SS 3722 and 8722. 

2/ Members of t h e  Army and A i r  N a t i o n a l  Guard of t h e  - U n i t e d  S t a t e s  a r e  R e s e r v e s  of t h e  Army a n d  of t he  A i r  
Force, r e s p e c t i v e l y .  10 U.S.C. SS 269(b), 3497, 8497. 
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S t a t u s  o f  Dutv Under 32 U . S . C .  S 502tf) 

S u b s e c t i o n  5 0 2 ( f )  was added  by P u b l i c  Law 88-621 I 

approved  October 3,  1964,  78 S t a t .  999. It was d e s i g n e d  to 
p a r a l l e l  10 U.S.C. S 6 8 3 ( a ) ,  which a u t h o r i z e s  members of the 
Army R e s e r v e  and t h e  A i r  F o r c e  Rese rve  to  be ordered to  
a c t i v e  d u t y  w i t h  or w i t h o u t  pay as  t h e  Secre ta ry  c o n c e r n e d  
may prescribe.3/ - 

Of i m p o r t a n c e  here  is  t h a t  t h i s  new p r o v i s i o n  i n  
s e c t i o n  502 added a n  a u t h o r i t y  to  order members of t h e  
Na t iona l  Guard t o  f u l l - t i m e  d u t y .  T h a t  s e c t i o n  o t h e r w i s e  
c o v e r s  i n a c t i v e  d u t y  t r a i n i n g  and p a r t i c i p a t i o n  i n  "encamp- 
men t s ,  maneuver s ,  o u t d o o r  t a r g e t  p rac t ice  a n d  o ther  exer- 
cises." T h i s  l a t t e r  t y p e  o f  s e r v i c e  is  also c o v e r e d  by  
s e c t i o n  503  and ,  t h e r e f o r e ,  t h e  o n l y  f u l l - t i m e  d u t y  covered 
by 502 a l o n e  is f u l l - t i m e  d u t y  pe r fo rmed  u n d e r  t he  1964 
amendment a d d i n g  s u b s e c t i o n  5 0 2 ( f ) .  

Some t i m e  a f t e r  t h e  e n a c t m e n t  o f  t h a t  amendment i t  was 
r e a l i z e d  t h a t  i n d i v i d u a l s  p e r f o r m i n g  f u l l - t i m e  d u t y  u n d e r  
t h a t  a u t h o r i t y  d i d  n o t  r e c e i v e  a l l  t h e  p r o t e c t i o n s  received 
by r e s e r v i s t s  p e r f o r m i n g  s imi la r  d u t y .  As a r e s u l t  a n  
amendment t o  10 U.S.C. SS 3686 and 8686 a d d i n g  3 2  U . S . C .  
s 502 t o  t h e  s e c t i o n s  r e f e r r e d  t o  i n  t h o s e  s e c t i o n s  w a s  
e n a c t e d .  Those s e c t i o n s  now p r o v i d e :  

" F o r  t h e  p u r p o s e s  o f  laws p r o v i d i n g  b e n e f i t s  
f o r  members o f  t h e  * * * Nat iona l  Guard o f  
t h e  U n i t e d  S t a t e s  and  t h e i r  d e p e n d e n t s  a n d  
b e n e f i c i a r i e s - -  

* * * * * 
" ( 2 )  f u l l - t i m e  t r a i n i n g  or o t h e r  f u l l - t i m e  
d u t y  pe r fo rmed  by a member o f  t h e  * * * 
N a t i o n a l  Guard of t h e  U n i t e d  S t a t e s  i n  h i s  
s t a t u s  a s  a member o f  t h e  * * * N a t i o n a l  
Guard unde r  s e c t i o n s  316 and - 502 t h r o u g h  505 
o f  t i t l e  32 f o r  w h i c h  h e  i s  e n t i t l e d  t o  pay 
f rom t h e  U n i t e d  S t a t e s ,  or f o r  wh ich  h e  h a s  

- 3/ S e e  S. REP.  NO. 1584,  8 8 t h  Cong., 2d Sess., r e p r i n t e d  
- i n  1964 U.S. CODE CONG. & AD. NEWS 3800.  See a l so  H . R .  
REP. NO. 886 ,  8 8 t h  Cong., 1st Sess. ( 1 9 6 3 ) .  
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.waived such pay, shall be considered active 
duty for training in Federal service as a 
2 
The amending legislation was designed to extend 

generally to members of the Army and Air National Guard on 
full-time duty under 32 U.S.C. S 502 the same rights and 
benefits available to members of the Army Reserve and Air 
Force Reserve when called to active duty, since it was 
determined that “there is no reason to distinguish service 
under section 502 for purposes of benefits from other active 
duty service performed by National Guardsmen or 
 reservist^."^/ Although the legislative history does not 
mention hospTtalization and continuation of pay for members 
contracting a disease while on active duty for periods of 
30 days or less, it does mention medical care for dependents 
among other benefits which were to be given these National 
Guard members. 

,. Conclusion 

Members of the Army and Air National Guard of the 
United States performing full-time duty under 32 U.S.C. 
s 502(f) are generally entitled to active duty military pay 
from appropriated Federal funds,5/ and the provisions of 
10 U.S.C. S S  3686 and 8686 make Them otherwise eligible for 
the benefits generally available to Reserves of the Army and 
Air Force on active duty. 

clear and specific if an amendment to 32 U . S . C .  S 319 had 
been enacted, the amendments to 10 U . S . C .  S 5  3686 and 8686 

1 

While the intent of Congress might have been made more 

- 4/ S. REP. NO. 850, 9 6 t h  Cong., 2d Sess. 1-2, 15-17, 
partially reprinted in 1980 U.S. CODE CONG. C AD, NEWS 
2833. See also H . R .  R E P .  NO. 605, 96th Cong., 1st 
Sess. (1979). 

- 5/ See 37 U.S.C. S 204(d). The Army and Air National 
Guard of the United States include all federally 
recognized National Guard units and organizations. 
10 U.S.C. S S  3077, 8077. 
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have broad coverage. Also it is clear that Congress 
intended to give National Guard members on full-time duty 
under the authority of 32 U . S . C .  S 502(f) benefits equal to 
those granted reservists on active duty for 30 days or 
less. In view of the inclusive language of 10 U . S . C .  
ss  3686 and 8686 and in the absence of any indication that 
Congress did not intend to give these National Guard members 
hospitalization and pay while incapacitated, w e  find that 
they are covered by the provisions of 10 U . S . C .  S 5  3722 and 
8722 which provide hospitalization and continuation pay 
for Reserves who become ill while on active duty for less 
than 30 days. The decision Master Sergeant Howard R. 
Harper, ARNG, B-204347, is modified accordingly. 

Act iW Comp t roll er"GeLera1 
of the United States 

. .  
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